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Order

1 In application P1552/2017 the decision of the responsible authority is set aside.

2 In planning permit application 201535696 a permit is granted and directed to be issued for the land at 135 Sturt Street, Southbank in accordance with the endorsed plans and the conditions set out in Appendix A.  The permit allows:

· To demolish or remove a building

· To construct a building and construct or carry out works

· Waiver of the requirement for a loading bay

· Alteration of an access to a road in a Road Zone, Category 1

	Michael Deidun 

Presiding Member
	
	Stephen Axford
Member


Appearances
	For applicant
	Chris Townshend QC & Tiphanie Acreman, Barristers instructed by Norton Rose Fullbright.
They called the following witnesses:
· Stuart McGurn (town planner) of Urbis
· Jason Walsh (traffic engineer) of Traffix Group

· Mark Jacques (urban designer) of Openwork Pty Ltd

· Jonathan Clements (architect) of Jackson Clements and Burrows Arrchitects

As none of the parties sought to cross examine Mr Walsh, he was not called to give oral evidence.

	For responsible authority
	Kate Morris, Solicitor of Harwood Andrews.

	For referral authorities
	Adrian Finanzio SC & Daniel Robinson, Barristers appeared for Melbourne City Council by direct brief.


Information
	Description of proposal
	Construction of an 18 storey mixed use building above three levels of basement car parking

	Nature of proceeding
	Application under section 79 of the Planning and Environment Act 1987 – to review the failure to grant a permit within the prescribed time.


	Planning scheme
	Melbourne Planning Scheme

	Zone and overlays
	Capital City Zone 3
Design and Development Overlay 1, 3, 27 & 60

Parking Overlay

	Permit requirements
	Clause 37.04-4 to construct a building and construct or carry out works, and to demolish or remove a building from land within the Capital City Zone.
Clause 43.02-2 to construct a building and construct or carry out works on land to which the Design and Development Overlay applies.
Clause 52.07 to waive the requirement for a loading bay.

Clause 52.29 to alter an access to a road in a Road Zone, Category 1.

	Relevant scheme policies and provisions
	Clauses 9, 10, 11, 13, 15, 16, 17, 18, 21, 22.01, 37.04, 43.02, 52.06, 52.07, 52.29 and 65.

	Land description
	The land is an irregular shaped allotment with a frontage to Sturt Street of 30.35 metres, a rear abuttal to Dodds Street of 30.32 metres, and a depth of 90.58 metres.  The land has a total area of 2885 square metres, and presently supports a two storey commercial building, and an open car park and accessway along its southern boundary.  Part of this accessway is affected by a carriageway easement in favour of an adjoining property, and so will be retained for access purposes.

	Tribunal inspection
	The Tribunal inspected the site and surrounding area on 14 November 2017.


Reasons

What is this proceeding about?

1 Tisza Pty Ltd (the ‘Applicant’) seek a review of the failure of the Minister for Planning as the Responsible Authority to grant a permit within the prescribed time in relation to a proposed development of land at 135 Sturt Street, Southbank (the ‘review site’).  The application involves the proposed development of an 18 storey mixed use building on the review site, above three levels of basement car parking.
2 The Melbourne City Council is a referral authority, and opposes the proposed development on two grounds.  First, in relation to the scale and bulk of the proposed built form, and second in relation to the impact of the uses and development on the Arts Precinct.

3 In the week prior to the hearing the Minister for Planning also determined to oppose the grant of a permit, adopting grounds almost identical to those relied upon by the Council.  In both cases, the officers of both Council and those advising the Minister for Planning recommended that support be given for the grant of a permit for the proposed development, subject to conditions.

4 The application is exempt from third party participation.  We are informed that informal notice of the proposal was given to the surrounding community, and that a large number of submissions were received.  However we were also informed that the notice and submissions occurred at a time when the proposal comprised a development of 40 storeys, which is vastly different from the proposal that is now before us.  

5 The issues or questions for determination are:

a. Is the proposed built form an appropriate response to its context?
b. Will the proposal have an undesirable impact on the Arts Precinct?

c. Are there any unreasonable off-site amenity impacts?

d. Is an appropriate level of internal amenity achieved?

e. Does the proposal appropriately provide for car parking and traffic movements?

6 The Tribunal must decide whether a permit should be granted and, if so, what conditions should be applied.  Having considered all submissions and evidence presented with regard to the applicable policies and provisions of the Melbourne Planning Scheme, we have decided to set aside the Minister’s decision, and direct the grant of a planning permit subject to conditions.  Our reasons follow.
Is the proposed built form an appropriate response to its context? 

7 The Minister for Planning submits that the proposed building:
a. Has a street wall to Sturt Street which is too high for the context, including the context of the Malthouse Theatre and the Australian Centre for Contemporary Art, and will fail to create an intimate scale for pedestrians;

b. Has a podium height and tower breadth that will overwhelm the civic stature of the Malthouse Theatre;

c. Fails to maintain the visual dominance of the Arts Centre spire when viewed from Sturt Street; and,

d. Fails to provide a complementary transition to the low scale buildings in Dodds Street.

8 The Melbourne City Council advances grounds similar to those relied upon by the Minister for Planning.  The Council submits that the scale and height of the proposed building will be out of scale with the surrounding context, and in particular stand in stark contrast to the scale of the adjacent Malthouse Theatre.  
9 The land sits within the Southbank urban renewal precinct, as identified in the Local Planning Policy Framework of the Melbourne Planning Scheme.  Further, the review site is located on a tram line that runs along Sturt Street, and within walking distance of the tram routes that run along Kings Way and St Kilda Road.  A range of services and facilities are within a short distance, along with national and international attractions such as the Arts Centre, National Gallery of Victoria, Royal Botanic Gardens and the Shrine of Remembrance.  The Malthouse Theatre and the Australian Centre for Contemporary Art are both located immediately to the north of the review site.  The Melbourne Central Business District is within an easy striking distance, either by a short tram ride, or a more energetic walk.
10 As such, there can be no question that the review site benefits from a range of policy at a State level that seeks to encourage urban consolidation, including additional housing, in this well serviced location.  

11 At a local level, the following policies apply to the urban renewal areas, and Southbank in particular:

Urban renewal areas

The urban renewal areas are Southbank, Docklands and the Fishermans Bend Urban Renewal Area. These areas have been planned and designed to provide for the expansion of the Central City in optimal living and working environments with a new mix of uses, higher density of development and excellent provision for walking, cycling and pubic transport services. Here change is guided by well-developed structure plans and master plans adopted by State Government and Council.

The design of the buildings, streets, public open spaces should be integrated over whole precincts with provision of utilities services to minimise the precinct’s greenhouse gas emissions, optimise water management, mitigate the effects of extreme storm events, reduce the urban heat island and take precautions against sea level rise.

Southbank

Starting in the early 1980s as an "Engaging with the Yarra River Initiative", Southbank has been under urban renewal for close to 30 years. It has now brought the Yarra River into the heart of the city’s life and provided a dynamic extension of the Central City with good commercial and residential high-density development opportunities.

Southbank is home to the State’s major arts facilities as part of its the internationally recognised Arts Precinct and other major activity areas including the Southbank Promenade, Melbourne Convention and Exhibition Centre and the South Wharf complex.

The Southbank Structure Plan 2010 was prepared to update the 1999 and 2007 plans. It provides a vision and strategy for the next 30 years for the area’s continued development as an extension of the central city, with a high-density mix of commercial and residential uses, a built form of a human scale and fine grain detail, greater permeability, activity and pedestrian priority at street level.
12 The following urban design objective and strategies are relevant and found at Clause 21.06-1:
Objective 3 
To protect iconic views in the city

Strategy 3.1 
Protect iconic views, including views to the:
· …

· The Arts Centre Spire along Sturt Street

Objective 4 
To ensure that the height and scale of development is appropriate to the identified preferred built form character of an area.

Strategy 4.1 
Ensure the design, height and bulk of development in the Urban Renewal Areas creates a high quality built form.

Strategy 4.2 
Ensure development in Urban Renewal Areas provides a complementary transitional scale to adjoining low scale buildings in areas where the existing built form character should be maintained.

…

Strategy 4.5 
In the Hoddle Grid and Urban Renewal areas ensure occupancies in new tower buildings are well spaced and offset to provide good access to an outlook, daylight, sunlight and to minimise direct overlooking between habitable room windows.

13 Policy for the Southbank Urban Renewal Area is provided at Clause 21.13-1 of the Melbourne Planning Scheme.  Rather than repeat the policy in its entirety here, we note the following parts of the policy as having particular relevance:
· Maintain low rise development on the northern and southern sides of the Yarra River and Arts Precinct to maintain the low scale river edge to protect key views to the Arts Centre Spire and prevent overshadowing of the south bank of the River.

· Encourage medium scale development in the Arts Precinct and the areas to the east of Moore Street and to the south of City Link.

· Ensure that buildings along St Kilda Road and in Sturt Street maintain the visual dominance of the Arts Centre Spire.
14 A key built form tool in this context is Schedule 60 to the Design and Development Overlay.  Before we come to the Schedule, the parent control at Clause 43.02-2 sets out the following:

Buildings and works must be constructed in accordance with any requirements in a schedule to this overlay. A schedule may include requirements relating to:

· Building setbacks.

· Building height.

· Plot ratio.

· Landscaping.

· Any other requirements relating to the design or built form of new development.

A permit may be granted to construct a building or construct or carry out works which are not in accordance with any requirement in a schedule to this overlay, unless the schedule specifies otherwise.

15 The following Design Objectives are particularly relevant to the review site:
· To maintain the visual dominance and views to the Arts Centre Spire as a civic skyline landmark.
· To enhance Sturt Street as a civic spine through the creation of a mid-rise streetscape with high levels of public amenity.

· To protect and enhance the culturally significant buildings along Sturt Street.

· To ensure development on Sturt Street supports physical and visual connections to the CBD and the Arts Centre Spire.
16 This Overlay applies a mandatory 14 metre height limit to the eastern part of the review site, a discretionary 40 metre height limit to the remainder of the review site, discretionary front and side boundary setbacks above the street wall height of 5 metres, and a discretionary street wall height to Sturt Street of 20 metres.  Much of the attention at the hearing focussed on the manner in which the proposed development responds to these mandatory and discretionary controls, and we consider that they form a neat basis on which to assess different elements of the proposed built form, noting that ultimately we need to be satisfied in respect of the entire built form as a whole.
Height of the built form to Dodds Street

17 DDO60 seeks to achieve the following Built form outcomes to Dodds Street:
The maintenance of the dominance of the Arts Centre Spire silhouetted against the sky from the south along Sturt Street.

The protection of the low scale residential development on the east side of Dodds Street.

To enhance the sense of openness, maintains access to expansive sky views and maximises solar access from the low scale residential development on the east side of Dodds Street.
18 The proposed development complies with the mandatory 14 metre height limit on the part of the site that is within 30 metres of Dodds Street, at least in so far as the parapet to that part of the building is concerned. We find that such a street wall height will be a suitable built form outcome for the character of Dodds Street and will also achieve the outcomes sought by the Melbourne Planning Scheme. We make this finding for the following reasons.

19 Firstly, the opposite side of Dodds Street is currently developed with three and four storey forms, elevated by about half of floor above footpath level, which is likely to be a response to the potential flooding that could occur in this locality.  These elevated three and four storey forms sit comfortably alongside one another, with the four storey forms presenting a height to the street that is comparable to that now proposed for the review site. We also note that the elevation fronting Dodds Street will be highly engaging, comprising a series of balconies and habitable room windows, particularly above ground floor level.  For these reasons we find that the proposed development is a good response to the low scale residential character found along Dodds Street.

20 Secondly, the siting and height of the proposed building on the review site will not obscure or impact the dominance of the Arts Centre spire.  Where this spire is visible beyond the exhaust stack for Citylink, the view to the spire is almost directly down the alignment of Dodds Street, and slightly to the left or west.  During our site inspections we stood along Dodds Street at numerous locations, and found that the siting of a building to 14 metres in height within 30 metres of Dodds Street will not impact views to the spire from any one location.  It will also not impact the extent to which the spire has dominance on views north along Dodds Street, given the consistency of the height of the proposed built form on the review site at 14 metres with that which occurs on the opposite side of the street, and the large setback that is proposed to the tower form on the review site.
21 Thirdly, we find that the proposed height and scale of the proposed development on the review site will not unreasonably impact the sense of openness along Dodds Street, nor the access to sky views and solar access to the residential properties on the opposite side of the street.  As we have already observed, the part of the development that is to be within 30 metres of Dodds Street has a parapet height of 14 metres, which is comparable to the height of the existing nearby residential developments.  Given the width of Dodds Street, such a low scale building will have a negligible impact on the sense of openness of the street, as well as views to the sky and solar access.

22 The proposed tower form on the review site will be set back 30 metres from Dodds Street.  At this setback we consider that the tower will have a reduced visual impact on Dodds Street, and its narrow profile will assist to retain a sense of openness as well as sky views either side of the tower form.  Shadow diagrams submitted with the application demonstrate that Dodds Street will not be impacted by shadows from the tower form until after 2:00pm at the equinox, which we consider to be a very good outcome for an urban renewal precinct.  
23 Finally, we note that the intent to use part of the roof to the 14 metre high building that fronts Dodds Street as a communal area of open space means that there are a number of structures proposed to this part of the building that take the height above 14 metres.  These elements include a barbecue, planter boxes, and a balustrade.  The relevant control under DDO60 is set out in part below:
A permit must not be granted for buildings and works, including the replacement of the existing building, which exceed the Maximum Building Height specified in Table 3 to this schedule, with the exception of:

· non-habitable architectural features and building services.
24 This control is also informed by the following definition that is also provided in DDO60:

total building height means the vertical distance between the footpath or natural surface level at the centre of the site frontage and the highest point of the building, with the exception of non-habitable architectural features not more than 3.0 metres in height and building services setback at least 3.0 metres behind the façade.
25 In both instances there is an intent to allow non-habitable architectural features above the mandatory building height.  The word habitable is not defined in the Melbourne Planning Scheme, but is generally accepted as meaning areas in which a person can reside or dwell.  We do not consider a communal area of open space to be a part of the building which provides habitable floorspace, primarily because it is open to the elements and therefore could not be considered part of a dwelling.  As such, we accept that these elements that form part of the communal open space are non habitable architectural features, and therefore are permitted above the maximum building height.  We note that these features are not more than 3 metres in height and are setback at least 3 metres behind the facade of the building.  We also note that this area of the building is to contain the exhaust vent for the basement carpark below, and that this would comprise a building service which is also allowed above the maximum building height.

Street wall height to Sturt Street

26 DDO60 seeks to achieve the following Built form outcomes in relation to the street wall to Sturt Street:
Street wall height is scaled to ensure:

· have a human scale.

· consistency with the prevalent parapet height of adjoining buildings.

· height and setback that respects the scale of adjoining heritage places.

· adequate opportunity for daylight, sunlight and skyviews in the street.
27 During our site inspection we observed a vast range of street wall heights presenting to Sturt Street.  While along parts of the street are low scale forms, there are also buildings with street wall heights of up to around 45 metres.  In addition, the Melbourne City Council has recently granted a planning permit for the construction of the Melbourne Conservatorium of Music by the University of Melbourne at 33 Sturt Street.  This building will have a street wall height of between around 42 to 46 metres.  
28 The proposed development on the review site will sit comfortably within the range of existing street wall heights in this precinct.  The proposed street wall will sit well below the heights exhibited by those buildings which do not have a separate podium and tower form, and which present to the street with significant height.  At the same time, the extent of articulation and architectural detailing composed within the 24 metre high podium, will ensure that the proposed building responds appropriately to the low scale immediate interface to the review site.

29 The review site interfaces with the Art House immediately to the north, and then the Malthouse Theatre further north again.  The proposal incorporates a pedestrian entry way along the northern boundary at ground level, and then proposes to angle back the front facade of levels one, two and three within the podium to provide a dramatic reveal of the Malthouse Theatre facade on views from the south along Sturt Street.  We consider this angled element in the lower levels of the podium to be a successful approach to draw attention to the Malthouse Theatre, and its distinctive presentation to Sturt Street.
30 In response to the built form outcomes listed above, we find that:

a. The scale of the street wall is one that pedestrians can relate to, having regard to the particularly wide road reserve in Sturt Street, the strong presence of street trees on both sides of Sturt Street, and the wide range of street wall heights already found in Sturt Street.

b. While the street wall will be much higher than the parapet height of the immediately adjoining properties, as noted above the height of the street wall will also be much lower than the street walls on other properties within the immediate context.  We note that DDO60 seeks a 20 metre street wall height on the review site, and the proposal to extend the street wall by around a further floor in height is an appropriate response both to the opportunity provided by the review site, and the high level of inconsistency in street wall heights found in this precinct.  We note that the level of inconsistency in street wall heights has only increased since the recent amendment to DDO60 via Amendment C270, through the very recent approval of the Melbourne Conservatorium of Music by the University of Melbourne at 33 Sturt Street.
c. The review site does not abut any heritage buildings.

d. The proposed street wall of 24 metres in height will not have an unreasonable or adverse impact on the amount of daylight or sunlight available to Sturt Street.  It will also not have an unreasonable impact on the extent of sky views that are available within the wide road reserve of Sturt Street.
31 For these reasons we find that the proposed street wall height is an appropriate and reasonable response both to the surrounding context, and the guidance provided by the Melbourne Planning Scheme.
Front and side setbacks

32 The parties to this proceeding do not oppose the front and side setbacks proposed for the review site.  Where DDO60 seeks front setbacks above the street wall to a depth of 5 metres, the proposed development of the review site provides a setback to the proposed tower form of 10 metres.  We find that the proposed street wall height and setback will achieve a very distinctive podium and tower form to the street, in accordance with the intent of the controls under DDO60.  It will also ensure that the larger tower form proposed for the review site will not dominate either Sturt Street or the remainder of its physical context.

33 DDO60 seeks 5 metre side boundary setbacks for those parts of buildings that are more than 40 metres in height.  The proposed tower form has some elements at a setback as little as 4 metres from site boundaries, both above and below a height of 40 metres.  The elements setback 4 metres at floor levels above 40 metres in height are very minor elements of an overall facade, where the majority of the built form is setback 5.5 metres from the boundary. We consider that this variation in setbacks provides a high degree of architectural interest to the overall form, and is a positive aspect of the proposed development on the review site. 

34 Further, the part of the tower form that is setback 4.0 metres from a side boundary, and above a height of 40 metres, occurs to the northern boundary of the review site adjacent to, and much higher than, the Malthouse Theatre.  Given the very low likelihood that the Malthouse Theatre will be demolished and replaced with a tall building, we consider that the provision of a small section of built form at a setback of 4 metres along the northern boundary to be an appropriate response to this context and the likely future form of development on surrounding land.
35 DDO60 provides the following built form outcomes in relation to side setbacks:
Buildings are setback to ensure:

· provision of adequate sunlight, daylight, privacy and outlook from habitable rooms, for both existing and proposed developments.

· provision of adequate daylight and sunlight to laneways.

· buildings do not appear as a continuous wall at street level or from nearby vantage points and maintain open sky views between them.
36 In response to these built form outcomes we note the following:

a. Given the low likelihood of the redevelopment of the Malthouse Theatre for a taller built form, we consider there to be no detrimental impact in terms of internal amenity qualities such as provision of daylight, sunlight, privacy and outlook.
b. There is no laneway adjoining the northern boundary of the site.

c. As the Malthouse Theatre is unlikely to be further redeveloped with a taller built form, there is no threat that this building will be read with a taller building to the north as a potential continuous wall.

37 For these reasons we find that the proposed setbacks to the tower form comply with the guidance provided within the Melbourne Planning Scheme.
Overall height of the tower form

38 DDO60 seeks to achieve the following Built form outcomes in relation to the overall height of the building:
Generally a mid-rise scale of development with opportunities for additional upper levels that are visually recessive from Sturt Street.

Development along Sturt Street that provides street definition, a sense of openness, reasonable solar access to street level and an intimate scale for pedestrians.

The protection of the stature of civic buildings along Sturt Street.

Development that provides a transition in scale and form between higher buildings to the west of Moore Street and the predominantly lower scale buildings to the east of Dodds Street.

Low scale development that enhances the sense of openness, maintains expansive sky views and solar access and provides a recessed backdrop of mid rise buildings as viewed from Dodds Street between Grant and Coventry Streets.

The maintenance of the dominance of the Arts Centre Spire silhouetted against the sky from the south along Sturt Street and looking south from the Hoddle Grid towards Sturt Street.
39 The proposed building will have an overall height of around 57.9 metres, depending on how one measures the height and the relevant starting point. This height is substantially higher than the 40 metre discretionary height limit provided for in DDO60.  However, this discretionary height limit is presented as only one alternative of two measures against which the height of the building should be assessed.  This is set out in the following provision under DDO60:
Buildings and works:

· …

· should meet the Preferred Building Height or Modified Requirement specified for each relevant Area in Table 4 to this Schedule; and …
40 The modified requirement for this precinct is a floor area ratio of 10 to 1. The proposed development has a floor area ratio of 9.76 to 1 across that part of the review site which is subject to the 40 metre discretionary height limit. The floor area ratio of the proposed development across the entirety of the review site is 7.5 to 1.  As such, it can be argued that the proposed development complies with the preferred building height, as the modified requirement is achieved.  In any case, we will proceed in these reasons to assess the proposed height of the tower form.
41 This is a neighbourhood that has a diversity of built form, as we have already observed.  That diversity extends to overall building heights.  We were informed by the Minister for Planning that the immediate context includes the following existing and approved built forms:
a. a 79 metre high existing building at 152-166 Sturt Street;

b. a 39 metre high existing building at 161-173 Sturt Street;

c. a 60 metre high approved but not yet constructed building at 248-250 Sturt Street;

d. and a 55 metre high existing building at 211-229 Sturt Street.

42 These buildings are in addition to the subsequent advice we received of the approved building currently under construction at 33 Sturt Street, which will have an overall height of around 46 metres.  
43 The built form outcomes which we have previously quoted raise a number of important considerations, which we assess below:

a. We are persuaded by the evidence of Mr McGurn that the proposed building at 18 stories in height is a midrise building which is substantially lower than the high-rise buildings that are expected elsewhere in the Southbank urban renewal precinct.  We are also persuaded by the range of planning, urban design and architectural evidence that was provided, that the form of the tower, including the extent of height above 40 metres, will be sufficiently visually recessive from Sturt Street, owing primarily to its narrow profile, and substantial street setback.  We also find that the sculptural form of the overall building, as well as the materiality, which we will discuss further below, assists to create a tower form that while highly visible, will be sufficiently recessive in the streetscape.

b. For the reasons set out above we consider that the desired qualities to Sturt Street, including street definition, a sense of openness, solar access, and an intimate scale for pedestrians, are achieved by the podium height and form proposed for the review site.

c. There was much concern raised by both the Minister for Planning and the Melbourne City Council that the overall height of the proposed development will reduce the important civic stature of the nearby Malthouse Theatre.  We consider that the Malthouse Theatre has an important civic stature in this precinct, arising both out of its form and function, and despite the existing presence of much taller buildings in its context. While the proposed development of the review site will bring a taller built form much closer to the immediate context of the Malthouse Theatre, it will not detract from the highly recognisable architecture of the Malthouse Theatre and that of the Australian Centre for Contemporary Art.  These two buildings will still retain their civic stature and iconic architecture, as well as their high level of visibility which is presently experienced when arriving from the north along Sturt Street.

d. For the reasons we have already set out above, we find that the proposed development will achieve an appropriate transition in height between those areas of high-rise development further to the north and west, and the low scale residential area on the opposite side of Dodds Street.  While the proposed development on the review site will appear as a significant height increase over the low scale development in Dodds Street, the proposed tower will be read at a substantial setback from Dodds Street, and one of a number of taller built forms that exist along both sides of Sturt Street.
e. For the reasons we have already set out, we find that the proposed built form will achieve the desired amenity outcomes within Dodds Street, owing primarily to the large setback provided to the tower form, along with its slender profile.

f. The issue of the dominance of the Arts Centre spire on views along Sturt Street is an interesting one.  On our observations there are only a few locations from where a clear and unobstructed view of the Arts Centre spire can be readily gained by the pedestrian.  In part, this is due to the substantial evergreen street trees that exist along both sides of Sturt Street.  In part it is also due to the intervening nature of buildings when one is walking along the footpath on the eastern side of Sturt Street.  Where one does gain a clear view to the spire, it is often difficult to pick up in daylight due to the background positioning of the mast at 101 Collins Street.  We acknowledge that the view at night is very different, when the spire is made more pronounced through the lighting display employed on it.
During the course of the hearing the Minister for Planning presented a model that demonstrates the impact of the proposed building on views up and down Sturt Street and Dodds Street.  This model provides built form as building envelopes without colour or materials, and does not include street trees or furniture.  The envelope for the proposed building is based upon the architect’s own model while the context is generated by the Department’s modelling unit.  An advantage of this model is that we were able to view it in ‘real time,’ that is we could move along the streets in a realistic way and go to any point to test a view.  We found this to be a helpful tool in conjunction with the drawings, perspective views and site photographs, including additional site photographs provided by Mr Clements that provided views of the existing conditions from similar vantage points to views that had previously been selected from the model as typical vantage points.

This model demonstrates that the proposed building will not restrict views to the Arts Centre spire from either of these two streets.  Submissions were still however made as to whether the height of the proposed building would impact the extent to which the Arts Centre spire dominates the view north along Sturt Street.  For the reasons we set out above we do not consider that the Arts Centre spire currently dominates this view.  To the extent that the Arts Centre spire is able to be viewed from certain vantage points, the substantial setback proposed to the tower form on the review site will ensure that the tower form is well separated from the viewing line to the spire such that it does not interfere with its existing level of dominance.  This is particularly the case given that the proposed power on the review site is to be read in a streetscape where other tower forms are not provided with a street setback, and so are read much closer to the spire form then the proposed building for the review site.
44 For these reasons we find that the overall height of the proposed building is an appropriate response to its context, and the relevant considerations set out under the Melbourne Planning Scheme.
Other built form matters

45 We have already noted that the proposed facades are well articulated. However the choice of materials and the composition of the façade elements is a matter of dispute between the parties.  The façade form of both the podium and tower is essentially a glazed façade interspersed with solid panels, over which are fixed vertical fins of varying depth that run for the full height of the tower.  The glazing is a mix of clear and bronze tint, with dark frames and charcoal inset panels; while the vertical fins are finished in a bronze aluminium.  Both the tower and podiums above the ground floor have curved edges rather than the more typical square corners, and this affect is accentuated by the vertical fins that provide depth and a changing perspective as the viewer moves along each of the frontages.
46 Council submits that the architectural detailing of both the tower and the podium to Sturt Street is not appropriate response to the context of the Malthouse Theatre buildings.  In particular, Council argues that the podium to Sturt Street should distinguish itself from the tower with a change of material and finish, and adopt a more “solid” appearance more in keeping with the solid appearance of the Malthouse Theatre as it addresses Sturt Street.  They also note that distinguishing the podium from the tower is a technique that is recommended in the Southbank Strategy Plan to emphasise the pedestrian character of the street.
47 The Applicant argues that the architectural treatment is carefully considered with the colours and textures designed to provide a generally recessive appearance that will complement the heritage structure.  Both of the design experts commented on the proposed design and gave evidence that the integration of the tower and podium in this case is an effective outcome.

48 We agree with the Applicant.  We find that the integration of the podium and tower designs through the use of similar curved forms and use of the bronze vertical fins does provide a muted and recessive appearance that might not be the case if the podium were distinguished from the tower through the use of heavier or solid elements.  In addition, we find that the increased setback of the tower from Sturt Street will ensure that the podium will be read as providing the pedestrian scale for Sturt Street, while the generally dark shades of the materials and finishes will provide a suitable backdrop to both the Malthouse Theatre and the darker form of the ACCA building.
Conclusion

49 For the reasons we have set out above, we find that the proposed built form, when analysing the different components and interfaces, proposes an informed response to its context and the guidance provided by the Melbourne Planning Scheme.  Ultimately we find that this proposed building will be read as one of an increasing number of buildings of this scale in this immediate precinct, with a street wall height to Sturt Street that responds appropriately to the immediate context, while reflecting a mid-point of street wall heights along Sturt Street.  We are also satisfied that the quality of the building and its materials and finishes, along with the dramatic reveal provided to the Malthouse Theatre, all contribute to a high quality built form outcome on the review site.
Will the proposal have an undesirable impact on the Arts Precinct?

50 Direction 4.2 of Plan Melbourne 2017-2050: Metropolitan Planning Strategy (Department of Environment, Land Water and Planning, 2017) identifies the role that Melbourne’s Art Precinct plays in contributing to a vibrant, creative city and a year-round calendar of events and festivals.  Policy 4.2.2 seeks to:
Support the growth and development of Melbourne’s cultural precincts and creative industries

The city’s dynamic arts culture will be supported and facilitated – ensuring spaces and facilities are created that encourage cultural innovation and new forms of artistic expression throughout the metropolitan area.  This policy will help Victoria’s cultural precincts and creative industries remain sustainable and attract investment, reinforcing Melbourne’s multicultural diversity through a commitment to cultural events and programs and associated infrastructure and creative business opportunities.

51 While policy at Clause 21.04-1.2 of the Melbourne Planning Scheme, as previously quoted,
 identifies Southbank as home to the internationally recognised Arts Precinct, it is fair to say that the Melbourne City Council’s Municipal Strategic Statement is only lukewarm about the level of policy protection and strategic support this Precinct requires.  For example, while the ‘arts & culture precinct’ is identified on the Economic Development Map that forms part of the Economic Development policy at Clause 21.08, there are no words in this policy that relate to this Precinct.  Further, and rather curiously, the Arts Precinct is not specifically referred to in the policies relating to Cultural/Arts and Entertainment Facilities at Clause 21.10-6.  
52 The clearest policy support for the Arts Precinct is found in the policy for the Southbank urban renewal area at Clause 21.13-1:
· Support arts and education uses and facilities at Southbank.

· Support arts, entertainment, cultural, educational attractions in Southbank, especially in the Arts Precinct.
53 However these policy objectives do not seek to discourage other uses or development from being established within the Arts Precinct.  Indeed their positioning under a heading of ‘Infrastructure’ indicates that these policy statements are not seeking to influence future land uses across the precinct, but rather support the establishment of new infrastructure or major facilities, when proposed.  Those parts of the policy at Clause 21.13-1 that seek to influence land uses within the Precinct encourages a wide range of uses, as set out below:
· Support Southbank’s development as an extension of the Central City, providing a mix of commercial and residential land uses.

· Support a mix of uses, including residential development, with ground floor retail and small scale business uses.
54 The purposes of Schedule 3 to the Capital City Zone (CCZ3) provide a relatively strong framework to support the uses that contribute to the Arts Precinct’s status:

· To maintain and enhance the role of Southbank as a cultural and arts precinct.

· To develop Sturt Street as an arts and performance precinct with services and activities for local residents and visitors.

· To support art facilities and creative industry businesses along Sturt Street.
55 However, the CCZ3 provides for a wide range of land uses as-of-right, including the mix of land uses proposed for the review site.  This is despite the fact that the table of uses in the Schedule to the Capital City Zone can be completely tailored to the needs of individual precincts.  The manner in which the Schedule to the Zone that applies to Southbank has been drafted makes it very difficult, if not impossible, for the provisions of the CCZ3 to support and implement the stated purposes.
56 Following the Council’s resolution of its position in this proceeding, the Lord Mayor Robert Doyle AC wrote to the Minister for Planning.  In part, his letter dated 2 August 2017 sets out the following:
The Southbank Arts Precinct is Australia’s premier arts destination; however, current market conditions are such that residential uses are becoming more dominant.  Under the Melbourne Planning Scheme, the area is in the Capital City Zone Schedule 3 which allows a wide range of uses as-of-right.

Based on the current trend towards residential development, arts and related uses will not be delivered within new development unless a more directive approach in the planning scheme is adopted.  Resolving this issue through the planning scheme amendment process will take some time.  

This application is now due to be decided by the Victorian Civil & Administrative Tribunal (VCAT).

I am asking that you exercise your power under Section 58 of Schedule 1 of the VCAT Act and call in this application to ensure an outcome that protects the future of the Southbank Arts Precinct and is in the interests of the wider community.

57 The Council submits that the proposed mix of land uses is not suitably responsive to the strategic intent for this Arts Precinct.  They argue that the Southbank Arts Precinct has a significant strategic role at a State level, and that the approval of developments with a range of uses benign to the particular spaces required by the arts community will significantly limit future opportunities to provide for the growth of suitable facilities within the Arts Precinct.  The Council submits that the review site is a key site in a precinct of State significance, and that the approval of a building of this scale and land use would lead to the conclusion that other sites in this Arts Precinct could be similarly developed.  This, they say is not consistent with the strategic intent of this precinct, as articulated in the Southbank Structure Plan 2010 (Aecom Australia Pty Ltd, October 2011).  The Council submits that this proceeding raises a major issue of policy, in the terms expressed at Clause 60 of Schedule 1 to the Victorian Civil & Administrative Tribunal Act 1988.
58 We are not persuaded by the Council’s submissions on this matter, and instead find that the proposed range of uses, and the manner in which the proposed development seeks to arrange those uses on the review site, is appropriate and reasonable.  We make this finding for the following reasons.

Consistency with the Melbourne Planning Scheme

59 Firstly, the proposal is entirely consistent with the Melbourne Planning Scheme.  This was as much conceded by the Lord Mayor in his letter to the Minister for Planning, and by the submissions made during the course of this hearing.  It is put to us that we should read behind the policies and provisions of the Melbourne Planning Scheme, and implement some higher-order aspiration that all of the land within this Arts Precinct of State significance should be conserved, at least in part, for arts based activities.  
60 There is a sophisticated framework of planning law established in this State.  The Melbourne Planning Scheme exists for a reason, and in this context its primary purpose is to guide the decision-making process.  We are tasked with implementing the Melbourne Planning Scheme as we find it, and not reading beyond its clear guidance to implement other outcomes, however desirable they may appear.

61 We appreciate the frankness with which the Melbourne City Council submitted to us that their planning scheme does not presently clearly articulate their current objectives for this State significant Arts Precinct. However, we are somewhat bewildered that this could be the current situation.  The suite of planning policies and controls that currently apply to the review site are the result of very recent and extremely extensive amendment processes to the Melbourne Planning Scheme.  Amendment C171 to the Melbourne Planning Scheme was gazetted on 20 June 2013.  It amended zones, overlays and policies applying to the Southbank urban renewal precinct, in order to respond to the following:
The urban renewal of Southbank began about 20 years ago and now, in its mid life it has considerable momentum. It is estimated that the remaining undeveloped or under-developed sites will be developed over the next 15 years. In addition, over the last 20 years our knowledge about how to plan and build sustainable and liveable cities has advanced rapidly. The completion of Southbank’s urban renewal should be based on the world’s best practice standards.

62 On 12 September 2013 Amendment C162 to the Melbourne Planning Scheme was gazetted, which updated the Municipal Strategic Statement in the Melbourne Planning Scheme.  This update included refreshed policies for the urban renewal areas, including Southbank.  The Explanatory Report for Amendment C162 set out what the Amendment does, which includes the following:
Amendment C162 seeks to replace the existing Municipal Strategic Statement (MSS) at Clause 21 of the Local Planning Policy Framework with a new MSS. The new MSS provides policy direction on growth and development, transport, built form and land use in response to the changing economic, environmental and social context.

The new MSS has its origins in the current MSS but has been amended to align with Council Plan 2009-2013 and to reflect recent Council adopted strategic work (including the Future Melbourne Community Plan) as well as recent State Government policies.

63 Finally, Amendment C270 to the Melbourne Planning Scheme was gazetted on 23 November 2016.  The Amendment altered the zone and overlay controls that apply to the Southbank urban renewal precinct, including the review site.

64 Each of these amendments have occurred subsequent to the Southbank Structure Plan 2010, which was completed in 2011, and which sets out a 30 year vision for Southbank.  During the course of the hearing we were taken to a number of components of the Southbank Structure Plan 2010.  The following is set out on page 24 of the Southbank Structure Plan 2010 under the heading Land Use Strategies:

While Sturt Street has for some time been recognised and promoted as a key arts cultural spine of State significance, the current zonings are challenging the delivery of this vision by providing four different land use zone types (Capital City, Mixed Use, Residential and Public Use) and with them four different frameworks for developing commercial and non-commercial uses along its length.  The existing form of Sturt Street is evidence of this fragmented approach.

To address these failings it is recommended the land use zonings in Southbank be modified.  This includes the revision of the Public Use and the Mixed Use Zone (with the exception of the blocks bounded by St Kilda Road, Dorcas Street, Dodds Street and Coventry Streets) to a Capital City Zone. The existing Residential Zone will be converted to a Mixed Use Zone (except where it fronts Sturt Street).  It is also proposed that roads in Road Zone Category 1 are rezoned including, Sturt and Grant Streets and Southbank Boulevard spur road as their function transitions to become local roads within Southbank.  The proposed new zonings are illustrated in Figure 3.2.

The Capital City Zone gives equal weight to residential and commercial land use types.  This is evidenced by development within the central city and the northern areas of Southbank currently within this zoning category.  The Capital City Zone has worked well in the central city to deliver a vibrant, active and liveable built environment that provides a high level of amenity for a diverse residential and worker population.  These are the same objectives for the future of Southbank.

Through this zoning a coherent planning framework can be established. Flexibility to achieve the range of land use strategies incorporated into the Structure Plan 2010 can be achieved through the provision of schedules to this zone.  For example, a schedule for Sturt Street can guide the delivery of land uses that reflect its cultural focus or which limit ground floor residential activity.  Similar structures can be set in place for each of the land use strategies within the Structure Plan 2010.  The detail of these provisions is to be developed, however the zone and associated schedules would refer directly to the Structure Plan 2010 strategies and recommendations.
(our emphasis)
65 It is evident that the challenges facing the Arts Precinct were clearly understood at the time of drafting the Southbank Structure Plan 2010.  The structure plan identifies the current shortcomings with land zonings, the potential that could be achieved by revised land zonings, and the desire to guide the delivery of certain land uses in Sturt Street through a separate schedule to the zone.  It is also evident that the Melbourne City Council has chosen not to implement a planning regime that achieves these outcomes.  The schedule to the zone that has been applied to the Southbank urban renewal precinct provides for a wide range of uses, and does not distinguish the need to establish or discourage particular uses within the Arts Precinct.  Further, the idea of implementing a Schedule to the Capital City Zone particular to the needs of land along Sturt Street has not been pursued.  We can only presume that was a deliberate decision on behalf of the Melbourne City Council.

66 It is also a very recent strategic decision.  As we have already outlined, the planning controls for Southbank, and in particular for this part of the precinct, have only just been settled approximately 12 months ago. Therefore, it is not as if we are dealing with a planning scheme here that could reasonably be said to be outdated, or out of step with the current strategic thinking of the municipality.  To the contrary, this planning scheme has been regularly updated and therefore must be given considerable weight.  Indeed, the Melbourne Planning Scheme has been updated on at least three occasions since the finalisation of the Southbank Structure Plan 2010, insofar as the planning controls and policies affecting the Southbank urban renewal precinct are concerned.
67 The proposed range of land uses that is before us, as well as the manner in which the development arranges those land uses on the review site, is strongly supported by the policies and provisions of the Melbourne Planning Scheme.  As we have already observed, each of the proposed land uses can be established as-of-right under the Schedule to the Capital City Zone that has been applied to the review site.  Further, the proposed land uses are entirely consistent with the land use policies set out in the Municipal Strategic Statement, which we have quoted following paragraph 53 of these reasons.  
68 For these reasons, we do not consider it our role to read above and beyond the contents of the Melbourne Planning Scheme, to try to identify some overarching policy objective for this precinct which is neither expressed in the Melbourne Planning Scheme nor seriously pursued by the Melbourne City Council prior to its decision-making on this individual application.
Approach of the responsible authority

69 Secondly, the Council’s submissions are not supported by the Minister for Planning.  Both the Council and the Minister relied on similar grounds of refusal, with the Minister’s second ground set out below:
The development fails to recognise and respond to the significance of the arts precinct in which it is located.

70 While the Council used this ground as a basis for its submissions against the range of uses proposed on the review site, and the manner in which those uses are arranged within the proposed development, the Minister did not take a similar approach.  Instead, the written submissions for the Minister for Planning only raises concerns with the proposed built form, and the ground quoted above was relied upon to make submissions regarding the manner in which the proposed built form responds to the status of adjacent civic buildings, which are used for arts purposes.

71 The decision of the Minister for Planning to not oppose the range of uses proposed on the review site is significant.  Firstly, because it is the Minister for Planning who is the responsible authority for the implementation of the Melbourne Planning Scheme in respect of this proposed development.  It is therefore a weighty consideration that the responsible authority interprets the applicable planning scheme in a manner which supports the range of uses proposed for the review site.  Secondly, the Minister’s support is significant as the Southbank Arts Precinct has State and national significance, and is specifically referred to in Plan Melbourne, being a statewide planning strategy recently adopted by this Minister.  That the Minister, in his role as the foremost planning authority for the State, supports the proposed range of uses on the review site in this precinct of State significance, is a further weighty consideration.

Assessment of the proposed land uses

72 Thirdly, we consider the range of uses proposed on the review site to be capable of supporting the primary function of the Arts Precinct.  As is identified in the Arts Precinct Blueprint (2014), it is not just performance, gallery and rehearsal spaces that are required to support the range of functions that are expected to occur in a healthy arts precinct.  We understand that the Arts Precinct Blueprint is not a document referred to in the Melbourne Planning Scheme, and also is not a document that has been adopted by either the Council or the Minister for Planning.  However, as it is a carefully thought through document that has been compiled by a range of pre-eminent experts,
 following extensive consultation, and which addresses the land use needs of this Arts Precinct, it is comforting to understand its support for a proposal of this nature.  The Arts Precinct Blueprint includes the following words:

Sites with potential
Although Southbank’s urban renewal has been underway for several decades, a number of large sites within the Precinct are relatively undeveloped, representing significant future opportunities to realise Precinct goals.

Undeveloped Crown land sites, such as number 1 City Road, present the option for significant future development. Other vacant sites are right for commercial development with arts related outcomes. For example, additional hospitality and retail businesses could complement the arts experience.

73 Maps within the Arts Precinct Blueprint identify the large sites within the precinct that are considered to be relatively undeveloped and present significant future opportunities.  The review site is not identified as such a site.  As such, the Arts Precinct Blueprint encourages the provision on the review site of additional hospitality and retail businesses, which could complement the arts experience.
74 That is precisely what is to occur at the ground floor of the proposed development on the review site.  A number of commercial premises are proposed, including a food and drink premise, an arts-based retail space, and other undefined commercial premises.  It is the evidence of Mr Clements that these range of uses will complement the Arts Precinct, and provide important spaces and services for those working in and visiting the arts venues in this Precinct.

75 These uses are also consistent with the Southbank Structure Plan 2010, where it states:

Enhance the role of the regional arts precinct

The Sturt Street Cultural Spine began as a reality with the establishment of the Malthouse Theatre in 1990.  Since then major pieces of the precinct have been progressively added but this has not yet evolved into a coherent precinct.  The Structure Plan 2010 aims to provide this coherence by encouraging the growth of a full and vibrant range of cafes, restaurants, retail, and small arts and culture venues on the street between the big arts facilities.

76 In relation to this part of the Southbank Structure Plan 2010, we note that the review site is not located in a part of Sturt Street that is sited between the big arts facilities, but in any case provides a cafe and retail spaces as sought by the structure plan.

77 We understand the submissions made on behalf of Council that in fact these commercial premises could be occupied by a range of uses, which could have little to no synergy with the surrounding Arts Precinct.  We think that such an outcome is unlikely, given the significant level of activity created immediately adjacent to the review site by the Malthouse Theatre, the Australian Centre for Contemporary Art, and other arts related uses.  It would seem to us likely that a future commercial operator will understand this local market, and propose land uses that provide a synergy and a benefit to these arts-based activities, and their visitors.  While we understand that we cannot be assured of such an outcome, nor compel it, for the reasons which we have already set out above we are not persuaded that such an outcome is either required or encouraged by the Melbourne Planning Scheme in order for a permit to be granted for this proposed development.

Conclusion

78 For these reasons, we are not persuaded by the Council’s submission that the proposed development raises a major policy issue.  In their submissions the Council brought to the Tribunal’s attention the provisions contained at Clause 60 of Schedule 1 of the Victorian Civil and Administrative Tribunal Act, which are set out below.

Tribunal may refer planning matters to Governor in Council

(1) 
This clause applies to a proceeding for review of a decision under a planning enactment if, after the hearing of the proceeding has begun, the Tribunal considers that—
(a) 
the proceeding raises a major issue of policy; and

(b) 
in the case of a proceeding for review of a decision under the Planning and Environment Act 1987, the determination of the proceeding may have a substantial effect on the achievement or development of planning objectives.

(2) 
In a proceeding to which this clause applies, the Tribunal—

(a) 
may invite the Minister administering the Planning and Environment Act 1987 to make submissions to the Tribunal; and

(b) 
may continue to hear the proceeding but, without determining it, refer it with recommendations to the Governor in Council for determination.

79 The phrase ‘major issue of policy’ is not defined.  In their submissions, the Council failed to identify the specific policy, at either a State or local level, which they say raises a major issue in this proceeding.  We understand the Council’s submissions as arguing that it is the policy of supporting this Arts Precinct of State significance that is the major issue of policy which they say is undermined by the proposal, and which should form the basis of referring this proceeding to the Governor in Council.  For the reasons which we have set out above, we do not consider that this proposal undermines or raises any major issue of policy.  The proposal is entirely consistent with the policies and provisions of the Melbourne Planning Scheme.  Further, the uses proposed on the review site are as-of-right under the zone, and supported by external reviews such as that conducted in the Arts Precinct Blueprint.  For these reasons we will not be taking up the Council’s invitation to refer this proceeding to the Governor in Council.
80 For the reasons set out above we find that the proposal is consistent with the strategic intent for the Arts Precinct, as expressed through the Melbourne Planning Scheme.
Are there any unreasonable off-site amenity impacts?

81 Besides the potential built form impact on the residential properties on the eastern side of Dodds Street, which we have already addressed above, none of the parties raised any concern with any potential off-site amenity impacts to surrounding sensitive land uses.  Primarily, this is because there are no residential uses that abut the boundaries of the review site, and therefore which could be affected through the usual off-site amenity impacts of overlooking, overshadowing and noise.

82 We are persuaded by the evidence of Mr McGurn that the proposed development on the review site will provide for the equitable development of surrounding land, and for the appropriate amenity of future developments should land abutting to the south of the review site be developed for residential purposes.  To this end, we note that setbacks at ground floor and above are provided to most of the site, aside from the two podium elements that present directly to Sturt Street and Dodds Street respectively.  These setbacks are generally in the order of 5 metres or more, with the setbacks to the southern boundary of the review site increasing significantly in the middle of the site where the land widens out.  The generous setbacks provided along the southern boundary of the review site will provide for the equitable future development of land to the south.

83 We do not consider that we need to address equitable development opportunities to the north of the review site, given that we do not anticipate that the Malthouse Theatre will likely be redeveloped for any other use in the foreseeable future.  In any case, generous setbacks are also provided along the northern boundary, so that if any redevelopment did occur of the Malthouse Theatre, or of the Arts House, then appropriate access to daylight and an outlook can be achieved.
84 For these reasons we find that the proposed development will not result in any unreasonable off-site amenity impacts.
Is an appropriate level of internal amenity achieved?

85 A few relatively minor issues relating to internal amenity were raised during the course of the hearing.  The parties agreed to a condition which will require the snorkels to the battle-axe shaped bedrooms are each designed in a manner which ensures that these bedrooms achieve an appropriate level of daylight.  We are persuaded that the condition as agreed to between the parties will achieve an appropriate outcome.  During the hearing we also noted the lack of direct access provided from the basement carpark through the common corridors and into the two apartments that will front Dodds Street at ground level.  The Applicant has agreed to a condition providing such access, which we consider to be appropriate in order to provide convenient access from these apartments to the basement carpark.
86 Besides these two relatively minor issues, we find that the proposed apartments will all provide future occupants with a good level of internal amenity.  We make this finding having regard to the orientation of the apartments, the sizes of individual rooms, sizes of the balcony spaces, the range of services to be provided in this building including extensive outdoor communal areas, and the range of services and facilities including access to public transport that is available in this precinct.
Does the proposal appropriately provide for car parking and traffic movements?

87 Traffic and car parking evidence was circulated by Mr Walsh.  It is the evidence of Mr Walsh that the extent of car parking provided on site will appropriately provide the likely resident need generated on site, and that the surrounding road network will be able to accommodate the increased traffic movements.  As none of the parties sought to cross examine Mr Walsh, we must give his evidence significant weight.  We are persuaded by the evidence of Mr Walsh, that a sufficient level of car parking will be provided to the range of uses that are proposed on the review site, with visitor car parking needs to be provided off-site.  We also persuaded that the increased traffic movements from the proposed development on the review site will able to be safely and adequately accommodated on the surrounding road network.
88 In his evidence, Mr Walsh noted that one of the conditions requested by VicRoads requires a five metre clearance to the glazed canopy that is to provide weather protection to the common access way along the southern boundary of the review site. It is his evidence that the height of the clearance to this canopy will not affect the operation of VicRoads road, and that a four metre clearance is sufficient to this canopy. We note that VicRoads is a referral authority in this proceeding, only because the existing crossover to Sturt Street is proposed to be altered by being moved south by about one metre. VicRoads was served a copy of the application for review, and has declined to participate in the hearing, or lodge a statement of grounds.  We are persuaded by the evidence of Mr Walsh that a four metre high clearance to the canopy is sufficient, and that it will not affect the operation of the crossover to the road that is under VicRoads management.
89 For these reasons we find that the proposed development will achieve appropriate car parking and traffic outcomes for the review site.
What conditions are appropriate?

90 A number of other matters about permit conditions were raised by the parties.  With respect to those matters, other than those already addressed above, we summarise our conclusions as follows:

a. The Council submits that the ground floor uses addressing Sturt Street were not sufficiently ‘active’ because the front outlet marked as ‘Arts Retail’ is set above the street level with access only from the proposed arcade, an outcome of the flood controls for the area.  Council proposes a condition requiring a second entry that they say would deal with this issue: Direct pedestrian access from Sturt Street to retail/commercial tenancies fronting Sturt St (proposed Arts Retail Tenancy) which could be achieved via stairs or similar .  The Applicant responds that while this may be possible, they say it is not necessary as the entry to the arcade is generous, and stairs or a ramp would likely interfere with the proposed landscape treatment that is intended to soften the presentation to the street.  We agree with the Applicant in these respects and we are also concerned that any changes to the front treatment would need to be re-assessed by Melbourne Water.  For these reasons we will delete the Council’s proposed Condition 1a. 

b. Council also proposed a Condition to deal with the building elements that exceed the 14m height limit to Dodds Street: Deletion of any building and works, with the exception of non-habitable architectural features and building services that exceed the mandatory 14 metre height control towards Dodds Street under Design and Development Overlay Schedule 60 A4B.  As discussed in paragraphs 23-25 we have assessed that the proposed landscape elements are not habitable architectural features, so the proposed condition is unnecessary.  
c. At the commencement of the hearing we noted the location of the review site within the buffer distance to the ventilation stack to Citylink, and also noted the EPA’s current objection to the grant of a permit based on its impact on the plume disbursed by this stack. We asked the parties during the course of the hearing to follow up this issue with the EPA, noting that the proposal which the EPA commented on was one consisting of a 40 storey building, and the proposal now before us consists of an 18 storey building.  During the course of the hearing further correspondence was received from the EPA which now consents to the grant of permit subject to the application of one condition.  We will apply that condition to the permit and are satisfied that the process required by that condition will ensure an appropriate outcome in relation to the exhaust stack.
Conclusion

91 For the reasons given above, the decision of the responsible authority is set aside.  A permit is granted subject to conditions.

	Michael Deidun 

Presiding Member
	
	Stephen Axford

Member


Appendix A – Permit Conditions

	Permit Application No
	201535696

	Land
	135 Sturt Street, Southbank


	What the permit allowS

	In accordance with the endorsed plans:
· To demolish or remove a building

· To construct a building and construct or carry out works

· Waiver of the requirement for a loading bay

· Alteration of an access to a road in a Road Zone, Category 1


Conditions

1 Before the development starts, including demolition, bulk excavation and site preparation works, amended plans must be submitted to and be approved by the Responsible Authority.  When approved, the plans will be endorsed and will then form part of the permit.  The plans must be drawn to scale with dimensions and two copies (plus an electronic copy) must be provided. The plans must generally be in accordance with the plans submitted with the application by Hayball Pty Ltd, Drawing No. TP-04 – TP-29, dated 16 February 2017, but modified to show the following: 

(a) Reconfigure the two double storey ground floor apartments at the north-east corner (Dodds Street end) to allow direct access from the basement carpark to the apartments via Stair 2 and the main lift core.
(b) The provision of an alternative external treatment of the northern boundary wall at ground, first, second and third floors that will be exposed to views from Dodds Street, and which is presently proposed to be finished in an off white cement.  The alternative external treatment is to provide a greater degree of visual interest, articulation and recessiveness.
(c) Clear glazing to all ground floor retail and commercial tenancies.

(d) Elevation details generally at a scale of 1:50 detailing, entries and doors, typical privacy screening and utilities and any special features to the lower level of Dodds Street.

(e) Additional details of the proposed entries to the building to ensure that access to the Residential Lobby is safe and legible.
(f) Improved visual integration of the booster cupboards fronting Sturt Street.
(g) Modifications to improve internal amenity to apartments that rely on snorkels for daylight by shortening and/or widening the dimensions of snorkels and covered balconies. 

(h) Further design details of the art elements located above the northern arcade.

(i) Details of the surface treatments and landscaping along the interface to the northern arcade and the southern through-block link, with the southern through-block link to incorporate additional planting, a kerbless shared zone with high quality paving, a device restricting vehicle access such as an automatic bollard and the kerb of the art installation amended as shown on the Swept Path Diagram by Traffix Group dated 24 October 2017 and comprising Appendix B to the expert witness statement of Jason Walsh.

(j) Details of way-finding signage to be located at the Sturt Street entrance of the northern arcade which indicates through access to Dodds Street and the tenancies located within the arcade.

(k) In levels 4 and above, minimum floor to ceiling heights of 2.4m for all bathrooms and 2.6m for all living areas and any increase in the floor to floor heights throughout these levels required to achieve this. 

(l) Two dedicated bicycle spaces for each apartment without dedicated car parking.

(m) In each basement level, replace the 12 visitor bicycle spaces mounted to the wall of the core with 6 standard horizontal rails, each rail capable of accommodating two bikes.

(n) Inclusion of showers in bathroom areas in the commercial tenancies on the ground floor.

(o) Reconfiguring the dual level apartments to provide one larger balcony from the living room, rather than two small and shallow balconies on both levels.
(p) Any changes (if required) as a result of the Land Survey condition.
(q) Any changes (if required) as a result of the Wind Assessment condition.

(r) Any changes (if required) as a result of the City Link Exhaust Stack condition.

(s) Any changes (if required) as a result of the Waste condition.

(t) Any changes (if required) as a result of the Traffic condition.

(u) Any changes (if required) as a result of the VicRoads condition.

2 Before the development starts, including demolition and bulk excavation, the applicant must undertake an environmental assessment of the site to determine if it is suitable for its use.  This assessment must be carried out by a suitably qualified environmental professional who is acceptable to the Responsible Authority.  The recommendations and requirements of this assessment, if any, must be implemented prior to the occupation of the building, to the satisfaction of the Responsible Authority. 

Should the environmental assessment reveal that an Environmental Audit of the site is necessary then prior to the occupation of the building the applicant must provide either:  

(a) A Certificate of Environmental Audit in accordance with Section 53Y of the Environment Protection Act 1970; or 

(b) A Statement of Environmental Audit under Section 53Z of the Environment Protection Act 1970. This Statement must state that the site is suitable for the intended uses.

Where a Statement of Environmental Audit is provided, all the conditions of the Statement must be complied with to the satisfaction of the Responsible Authority prior to the occupation of the building. Written confirmation of compliance must be provided by a suitably qualified environmental professional or other suitable person acceptable to the Responsible Authority. The written confirmation of compliance must be in accordance with any requirements in the Statement conditions regarding verification of required works.

If there are any conditions of a Statement of Environmental Audit that the Responsible Authority, acting reasonably, consider require a significant ongoing maintenance and/or monitoring, the owner of the land must enter into a Section 173 Agreement under the Planning and Environment Act 1987 with the Council.  This Agreement must be executed on title prior to the occupation of the building. The owner must meet all costs associated with the drafting and execution of the Agreement including those incurred by the Council. 
3 Before the development starts, including demolition, bulk excavation and site preparation works, an amended Wind Assessment must be submitted to the satisfaction of the Responsible Authority. The amended assessment must be generally in accordance with the report submitted with the application prepared by Mel Consultants dated 17 June 2016 (Ref 190/15) but modified to: 

(a) Ensure comfortable pedestrian conditions (consistent with the relevant requirements of Design and Development Overlay Schedule 60 to Sturt Street, Dodds Street and to all publicly accessible spaces (including the proposed through block link).

(b) Ensure comfortable wind conditions on the roof top terraces.

(c) Consider any changes to the built form as required under Condition 1.

4 Before the development starts, including demolition and bulk excavation, the applicant must submit an amended Plume Study and Effect of 135 Sturt Street Development on CityLink Exhaust Stack emissions prepared by Mel Consultants dated 17 June 2016 which are satisfactory to the Environmental Protection Authority, considers the changes under Condition 1 and meets the objectives of Schedule 27 to the Design and Development Overlay.  The amended Plume Study assessment must be generally in accordance with the study titled Effect of 135 Sturt Street Development on CityLink Exhaust Stack emissions prepared by Mel Consultants dated 17 June 2016, must include results that are compared with levels specified in the SEPP (AQM), and must be approved by the Responsible Authority, in consultation with the Environmental Protection Authority.
5 Before the development starts, excluding demolition, bulk excavation and site preparation works, an acoustic report from a qualified acoustic consultant, must be submitted to the satisfaction of the Responsible Authority. The report must demonstrate that the development has been designed to meet the following:

(a) Habitable rooms must be designed and constructed to include acoustic attenuation measures that will reduce noise levels from any indoor live music entertainment to below the noise limits specified in State Environment Protection Policy (Control of Music Noise from Public Premises) No. N-2 to the satisfaction of the responsible authority. For the purpose of assessing whether the above noise standard is met, the noise measurement point may be located inside a habitable room with windows and doors closed (Schedule B1 of SEPP N-2 does not apply).
(b) Limit internal noise levels from all other relevant external noise sources to a maximum of 45 dB in accordance with relevant Australian Standards for acoustic control. 

The recommendations in the approved acoustic report must be implemented, at no cost to the Responsible Authority. 

6 Before the development starts, including demolition, bulk excavation and site preparation works, an amended Environmentally Sustainable Design (ESD) Strategy shall be submitted to the satisfaction of the Responsible Authority.  The amended ESD Statement must demonstrate that the building has the preliminary design potential to achieve the following:

(a) Compliance with Clause 22.23 Stormwater Management (Water Sensitive Urban Design) of the Melbourne Planning Scheme; and,

(b) A 5 Star rating under a current version of Green Star – Design & As Built v1 rating tool.  

7 The performance outcomes specified in the Environmentally Sustainable Design (ESD) Strategy for the development must be implemented prior to occupancy at no cost to the Melbourne City Council and be to the satisfaction of the Responsible Authority.  Any change during detailed design, which affects the approach of the endorsed ESD Strategy, must be assessed by an accredited ESD professional.  The revised statement must be endorsed by the Responsible Authority before the development starts.  

8 Before the development starts (excluding the removal of temporary structures) the owner of the land must enter into an agreement pursuant to Section 173 of the Planning and Environment Act 1987 with the Melbourne City Council. The agreement must provide the following:

(a) if the land remains vacant for 6 months after completion of the demolition;  or 

(b) demolition or construction activity ceases for a period of 6 months; or

(c) construction activity ceases for an aggregate of 6 months after commencement of the construction

The owner must construct temporary works on the land to the satisfaction of the Melbourne City Council to ensure that an active street frontage and/or landscaping is provided at the main site frontages.
9 Before the construction of the temporary works start, details of the works must be submitted to and be to the satisfaction of the Melbourne City Council. Temporary works may include:

(a) The construction of temporary buildings for short-term community or commercial use. Such structures shall include the provision of an active street frontage; or

(b) Landscaping of the site or buildings and works for the purpose of public recreation and open  space.

The owner of the land must pay all of Melbourne City Council’s reasonable legal costs and expenses related to this agreement, including preparation, execution and registration on title.

10 Before the development starts, excluding demolition, bulk excavation and site preparation works, a Facade Strategy must be submitted to and be to the satisfaction of the Responsible Authority. When approved this will form part of the endorsed plans. All materials, finishes and colours must be in conformity with the approved Façade Strategy to the satisfaction of the Responsible Authority. The Facade Strategy for the development must be generally in accordance with plans prepared by Hayball Pty Ltd, Drawing No. TP-04 – TP-29, dated 16 February 2017 and detail:

(a) A concise description by the architect of the building design concept and how the façade works to achieve this. 
(b) A schedule of colours, materials and finishes, including the colour, type and quality of materials showing their application and appearance. This can be demonstrated in coloured elevations or renders from key viewpoints, to show the materials and finishes linking them to a physical sample board with clear coding. 
(c) Elevation details generally at a scale of 1:50 illustrating typical podium details, entries and doors, typical privacy screening and utilities, typical tower detail, and any special features which are important to the building’s presentation.

(d) Cross sections or other method of demonstrating the façade systems, including fixing details indicating junctions between materials and significant changes in form and/or material.

(e) Information about how the façade will be accessed and maintained and cleaned, including planting where proposed. 

(f) Example prototypes and/or precedents that demonstrate the intended design outcome indicated plans and perspective images to produce a high quality built outcome in accordance with the design concept. 
11 Before the development starts, excluding demolition, bulk excavation and site preparation works, a schedule and coded sample board including a colour rendered and notated plan /elevation that illustrates the location and details of all external materials and finishes must be submitted to and be to the satisfaction of the Responsible Authority and when approved will form part of the endorsed plans. All finishes and surfaces of all external buildings and works, including materials and colours must be in conformity with the approved schedule to the satisfaction of the Responsible Authority.
12 Except with the consent of the Responsible Authority, all external glazing must be of a type that does not reflect more than 20% of visible light when measured at an angle of incidence normal to the glass surface. 

13 Prior to the commencement of the development, excluding demolition, bulk excavation and site preparation works, a revised detailed landscape plan prepared by a suitably qualified landscape architect must be submitted and approved by the Responsible Authority in consultation with Melbourne City Council. This plan must include:

(a) Landscaping plans for the ground floor and communal terraces.

(b) A schedule of all soft and hard landscaping and treatments including all proposed trees, shrubs and ground covers, including botanical names, common names, pot sizes, sizes and maturity, and quantities of each plant.

(c) A schedule of all hardscape and urban design elements including, but not limited to, paving, retaining walls, lighting, seating, irrigation and public art.

(d) Clear demarcation of public realm and private spaces, including arrangements for pedestrian, bicycle and vehicular circulation.

(e) Response to water sensitive urban design principles and type of irrigation systems to be used.

This landscape plan must be to the satisfaction of the Responsible Authority in consultation with Melbourne City Council and when approved shall form a part of the endorsed plans of this permit.

14 Prior to the commencement of all landscaping works, a landscape management plan detailing the maintenance regime and management responsibilities must be prepared and submitted to the satisfaction of the Responsible Authority in consultation with Melbourne City Council

15 Landscape works as shown on the endorsed plans must be completed within 3 months from the completion of the development to the satisfaction of the Responsible Authority and subsequently maintained to the satisfaction of the Responsible Authority.

16 Prior to the commencement of the development, including demolition, bulk excavation and site preparation works,  a Waste Management Plan (WMP) shall be prepared to the satisfaction of the Responsible Authority in consultation with the City of Melbourne (Engineering Services). The WMP should detail waste storage and collection arrangements and be prepared with reference to the City of Melbourne Guidelines for Preparing a Waste Management Plan. Waste storage and collection arrangements must not be altered without prior consent of the Melbourne City Council – Engineering Services.

17 No garbage bin or surplus materials generated by the permitted use may be deposited or stored outside the site and bins must be returned to the garbage storage areas as soon as practicable after garbage collection.

18 The loading and unloading of vehicles and delivery of goods to and from the premises must at all times take place within the boundaries of the site.

19 Prior to the commencement of the development,  including demolition, bulk excavation and site preparation works, a revised plans and Traffic and Transport Assessment must be submitted to and be to the satisfaction of Melbourne City Council, Engineering Services providing further detail in relation to:

(a) Vertical wall mounted bicycle parking spaces be spaced at a minimum of 0.5m centre to centre, assuming that they are vertically staggered, in accordance with AS/NZS 2890.3:2015.

(b) A minimum of 20% of bicycle parking spaces (35 spaces) utilise a horizontal bicycle parking system.

(c) Additional swept paths be completed that confirm an 85th percentile and 99th percentile vehicle can pass simultaneously around the corners at the ramps between basement levels.

(d) The completed waste truck swept path assessment be revised, accounting for the following:
i The swept path assessment should be redone with a minimum speed of 5km/h.

ii A minimum 300mm clearance must be maintained from all garden beds and solid structures at all times.

iii Confirmation be provided that there is sufficient height clearance for the waste collection vehicle to pass beneath the trees on the northern boundary of the adjacent property.

These plans and Traffic and Transport Assessment must be to the satisfaction of the Responsible Authority in consultation with Melbourne City Council and when approved shall form a part of the endorsed plans of this permit.

20 Prior to the commencement of the development (excluding demolition), the permit holder must either obtain the necessary permission(s) from the relevant parties/authorities to construct above or below the easement(s) and provide evidence of this to the Responsible Authority; or obtain planning permission to remove or vary the location of the easement(s); or modify the built form so as to not impede the easement(s).
21 Before the use commences, the owner of the land must enter into an agreement with Melbourne City Council pursuant to Section 173 of the Planning and Environment Act 1987 and make an application to the Registrar of Titles to have the agreement registered on the title to the land under Section 181 of the Act, to the satisfaction of Melbourne Council. The owner of the land must pay all of the Melbourne City Council's reasonable legal costs and expenses of this agreement, including preparation, execution and registration on title. The agreement must: 

(a) Give rights of access to the ground floor northern arcade and the southern through block link within the site to the public at all times and ensure that access is maintained in a safe and sightly condition; and 
(b) Require the owner of the land to take all reasonable legal measures available to it to refute potential possession claims regarding the above.
22 Prior to the commencement of any works an Arboricultural feasibility report and methodology for any proposed relocation of public tree asset 1030279 must be submitted to City of Melbourne’s  Urban Forest and Ecology team. The report must also be prepared in conjunction with engineering plans that show that any new tree pit meets City of Melbourne’s minimum specifications and guidelines. No tree removal or relocation can occur until the methodologies and new tree pit specifications are approved by City of Melbourne and protocols in accordance with the Tree Retention and Removal Policy are concluded (see Advice Notes).

23 Prior to the commencement of any works a Tree Protection Plan (TPP) must be submitted to and approved by council. The TPP must be in accordance with AS4970-2009 – Protection of trees on development sites and include:

(a) City of Melbourne asset numbers for the subject trees (found at http://melbourneurbanforestvisual.com.au)

(b) Site specific details of the temporary tree protection fencing to be used to isolate publically owned trees from any demolition or construction activities.

(c) Specific details of any special construction methodologies to be used within the Tree Protection Zone of any publically owned tree.

(d) Full specification of any pruning required to publically owned trees.

(e) Any special arrangements required to allow ongoing maintenance of publically owned trees for the duration of the development.

(f) Details of the frequency of the Project Arborist monitoring visits, interim reporting periods and final completion report (necessary for bond release). Interim reports of monitoring must be provided to councils via email to trees@melbourne.vic.gov.au.

24 If a Construction Management Plan or Traffic Management Plan change any of the tree protection methodologies or impacts on public trees in ways not identified in the Tree Protection Plan, a revised Tree Protection Plan must be submitted and approved by council.

25 Following the approval of a Tree Protection Plan (TPP) a bank guarantee equivalent to the combined environmental and amenity values of public trees that may be affected by the development will be held against the TPP for the duration of construction activities. The bond amount will be calculated by council and provided to the applicant/developer/owner of the site.

26 Prior to the commencement of the development, excluding demolition, bulk excavation and site preparation works,  a stormwater drainage system, incorporating integrated water management design principles, must be submitted to and approved by the Engineer Services – Melbourne City Council. This system must be constructed prior to the occupation of the development and provision made to connect this system to the City of Melbourne’s underground stormwater drainage system.

27 Prior to the commencement of the use/occupation of the development, all necessary vehicle crossings must be constructed and all unnecessary vehicle crossings must be demolished and the footpath, bluestone  kerb and channel reconstructed, in accordance with plans and specifications first approved by the Engineer Services – Melbourne City Council.
28 The footpath adjoining the site along Sturt Street must be reconstructed in sawn bluestone together with associated works including the renewal of kerb and channel and/or services as necessary at the cost of the developer, in accordance with plans to the satisfaction of Engineer Services – Melbourne City Council.
29 The footpath adjoining the site along Dodds Street must be reconstructed together with associated works including the renewal of kerb and channel and/or services as necessary at the cost of the developer, in accordance with plans and specifications first approved by the Engineer Services – Melbourne City Council. 

30 Existing street levels in Sturt Street and Dodds Street must not be altered for the purpose of constructing new vehicle crossings or pedestrian entrances without first obtaining approval from the Engineer Services – Melbourne City Council.
31 All costs associated with the road humps relocation must be borne by the developer to the satisfaction of Engineer Services – Melbourne City Council.
32 Before the development starts, including demolition, bulk excavation and site preparation works, or as otherwise agreed with the Responsible Authority, a 3D digital model of the development and its immediate surrounds, as appropriate, must be submitted to the Responsible Authority and be to the satisfaction of the Responsible Authority in conformity with the Department of Environment, Land, Water and Planning Advisory Note 3D Digital Modelling. 
In the event that substantial modifications are made to the building envelope a revised 3D digital model must be submitted to and be to the satisfaction of the Responsible Authority, before these modifications are approved. 

33 This permit as it relates to development (buildings and works) will expire if one of the following circumstances applies:

(a) The development is not started within two (2) years of the issue date of this permit.

(b) The development is not completed within four (4) years of the issue date of this permit.

In accordance with section 69 of the Planning and Environment Act 1987, an application may be submitted to the responsible authority for an extension of the periods referred to in this condition.

VicRoads

34 The crossover on Sturt Street and associated accessway are to be constructed to the satisfaction of the Responsible Authority and at no cost to the Roads Corporation prior to the use hereby approved.

35 A clearance height of at least 4m along the southern accessway.

Public Transport Victoria

36 The permit holder must take all reasonable steps to ensure that disruption to tram operation along Sturt Street is kept to a minimum during the construction of the development. Foreseen disruptions to tram operations during construction and mitigation measures must be communicated to YarraTrams and Public Transport Victoria fourteen days (14) prior. Any damage to public transport infrastructure must be rectified to the satisfaction of Public Transport Victoria at the full cost of the permit holder.

– End of conditions –

� 	Section 4(2)(d) of the Victorian Civil and Administrative Tribunal Act 1998 states a failure to make a decision is deemed to be a decision to refuse to make the decision.  


� 	The submissions and evidence of the parties, any supporting exhibits given at the hearing and the statements of grounds filed have all been considered in the determination of the proceeding. In accordance with the practice of the Tribunal, not all of this material will be cited or referred to in these reasons. 


� Clause 21.04-1.2 of the Melbourne Planning Scheme.


� 	We note here that the Tribunal was not provided with the usual range of photo-montages prepared in accordance with the accepted protocols. The assistance of the Minister in providing access to the Departmental model greatly assisted our interpretation of the plans, elevations and architects’ perspectives.


� 	Following paragraph 10 of these reasons.


� Melbourne Planning Scheme, Amendment C171, Explanatory Report.


� 	Including Yvonne von Harlet AM, John Denton, peter Elliott, Rob Adams, Penny Hutchinson, Geoffrey London and John Wardle.  The wokring group also comprised the Arts Centre Melbourne, Arts Victoria, The Australian Ballet, the Australian Centre for Contemporary Art, City of Melbourne, the Melbourne Symphony Orchestra, the National Gallery of Victoria, the Office of the Victorian Government Architect and the University of Melbourne.
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